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Introduction: Justice and fairness are two basic moral concepts in law. All judges, in the performance of their judicial duties,
have faced the demands of issuing "just" and "fair" verdicts many times, without perhaps paying attention to the meanings of
justice and fairness. Therefore, in the present study, the place of fairness in fair proceedings has been examined.

Materials and Methods: The current review is descriptive and analytical and based on a library study.

Conclusion: The rule of fairness, which is the purpose of this research, means considering the circumstances and conditions
of the case and involving them in giving the appropriate decision. In the Roman, Germanic and Common law legal systems,
fairness is a concept that entered these systems from the past and means a decision based on the judge's conscience. In the
common law system, equity is one of the sources of rights; However, fairness is not stated as a rule in Iranian law, and some
jurists have proposed it as a source of law that is not written. On the other hand, this concept also has the characteristics of a

legal rule and has many applications in law, so it can also be a legal rule.
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INTRODUCTION

It is possible to create balance in criminal
proceedings under the rule of law. Realization of
a fair trial requires the observance of certain
formalities, and in order for a trial to be
considered fair, it is necessary to observe the
principles of the defendant's defense rights on the
one hand and the principles of the plaintiff's
defense rights on the other hand [1].
Undoubtedly, one of the ideal principles of
procedural rights, both civil and criminal, is the
principle of fairness. We call this principle ideal
because the Iranian legislator has not explicitly or
implicitly mentioned the need to implement and

adhere to it anywhere in the law, but it is
considered an important step in the realization of
judicial justice. The meaning of fair trial here is
the judicial review of the claims along with the
establishment of equality and non-
discrimination among the litigants. In other
words, a fair trial requires that the claims of
individuals be dealt with under completely equal
conditions. In addition to the principle of
equality between litigants, fair proceedings are
subject to several principles and components, the
most important of which can be mentioned as
follows: Judge, the principle of the need to deal
with claims within a reasonable and conventional
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deadline, the principle of the ability to appeal
decisions before a higher authority, and the
principle of the need to observe correspondence
between litigants [2, 3].

Now, in this regard, the question is raised, what
can be the role and position of the rule of fairness
in a fair trial? Can fairness play a role in achieving
a fair trial? For example, is it possible to draw the
process of proceedings, especially criminal
proceedings, by relying on the rule of fairness,
according to the personality components of
individuals, and accept the principle of
personality of the proceedings as well as the
principle of personality of punishment? Justice in
law is an internal force or factor that comes to the
aid of conscience and causes real justice to be
given priority over legal justice. In other words,
fairness is a general rule that can be used to
modify or allocate other minor legal rules in the
enforcement position [4]. Hence, fairness is a
factor that causes even if something is legally free
of any flaws and defects, the excessive results
resulting from it are not accepted and not
implemented. It follows from what has been said
that a fair trial is a different concept from a fair
trial. Because this type of proceedings is drier
than fair proceedings, while fair proceedings are
more flexible. A fair trial is better than a fair trial
due to the consideration of the special conditions
governing each case, and it can give the oppressed
the right and realize justice. The reason for the
distinction between fair and just proceedings also
goes back to the distinction between justice and
fairness; fairness and justice should not be
considered the same; In fairness, more attention
is paid to the moral aspect of legal relations, but
in justice, more is relied on legal aspects.
Therefore, accepting an effective role for fairness
in the trial process will help us to go through a fair
trial and reach a fair trial; This can also be
considered as another important step in realizing
judicial justicee. The most important issue
discussed in this research is the explanation of the

role of the rule of ethics and fairness in realizing
a fair trial and delineating its executive scope. In
this research, the researcher tries to prove the role
of fairness ethics in the trial process, to pass the
fair trial and reach the fair trial; Because in a fair
trial due to paying attention to the special
conditions governing each case, the right can be
asserted and justice can be established better.

MATERIAL AND METHODS
The current review is descriptive and analytical
and based on a library study.

DISCUSSION

Exercising the right to fair trial

Fair or fair trial means general guarantees that are
provided in the judicial mechanism in order to
respect the rights of the parties in the trial process
of all types of claims before a competent,
independent, impartial and predictable court.
Therefore, this goal must be observed in the
judicial process.

According to paragraph 1 of Article 6 of the
European Convention, the said right and the
guarantees provided in it include lawsuits related
to "civil rights and obligations" and accusations in
the "criminal field". In the light of the matter and
according to the provisions of the mentioned
article, it seems that only the lawsuits related to
the two classic civil and criminal areas that are
handled by a court are subject to the rules related
to fair proceedings. At first, the member states of
the European Convention on Human Rights were
more inclined to such a narrow interpretation of
Article 6 and did not consider disciplinary,
administrative claims and in general what were
traditionally outside the scope of civil and
criminal claims to be included in this article.
Gradually and with the extensive interpretation
that the European Court provided of the
provisions of Article 6 and especially of the scope
of civil lawsuits, these lawsuits became within the
scope of the civil part of Article 6 of the
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of the act of the right holder and, in fact, his
employment status is the criterion of the act and
not the right in question. In public and
administrative lawsuits based on the fact that the
subject does not belong to the exclusive and
special sphere of exercising public sovereignty; or
in certain lawsuits citing that the rights resulting
from the lawsuit in question are not among civil
rights, or what is related to political rights, the
court has stated that it is outside the civil scope of
Article 6. For example, lawsuits related to
citizenship  issues, measures related to
maintaining public order in deporting or banning
the entry of foreigners, election lawsuits are seen
in the judgments of the court [7]. In the case of
criminal lawsuits, the court has not given a
determining role for evaluating and assigning
domestic law to criminal violations. Here, as an
example, we can mention the inclusion of the
criminal part of Article 6 on some administrative
punishments (especially regarding financial and
monetary punishments). If in domestic laws, in
line with the policy of decriminalizing some
violations, there has been a change in terms of the
investigation authority, and the authority to
investigate and impose punishments is delegated
to some institutions and administrative
authorities; According to the court, there will be
no change in its nature, and if there are
mentioned criteria related to the criminal field in
the aforementioned lawsuits; These lawsuits are
within the criminal domain of Article 6, and the
provisions of Article 6 and the guarantees
mentioned in paragraphs 2 and 3 of this article
regarding criminal lawsuits are also mandatory.
Of course, it should be noted that the application
of some principles related to criminal procedure,
such as the principle of acquittal, regarding
administrative punishments in terms of practical,
technical needs, or the need to speed up
administrative affairs (especially in cases where a
punishment is applied almost automatically and

systematically) seems inappropriate.

Accordingly, failure to comply with this
principle, subject to the existence of judicial
control over such decisions in accordance with
the conditions of fair proceedings, is not
considered contrary to the provisions related to
fair proceedings. It is also possible that a
disciplinary lawsuit is included in the number of
internal lawsuits in the criminal area of Article 6
due to the type of punishment. This case is mostly
related to military disciplinary lawsuits and
disciplinary punishment of prisoners [8].

Guarantees constituting the "right to a fair
trial”

In the European Convention on Human Rights,
as well as international documents and
conventions related to the right to a fair trial, or
in the judicial procedure of the institutions
related to the control of respect for these
documents, a set of guarantees for the litigants is
foreseen. This set includes: public and fair
proceedings by an independent and impartial
legal court within a reasonable period of time
with respect to the right to defense, the right to
access the file and documents related to the
lawsuit, the right to have a lawyer, the right to
receive financial assistance or the right to two-
stage proceedings. Of course, cases under the title
of implied guarantees have been added to the
listed guarantees based on the European Court's
case law.

General guarantees

This group of anticipated guarantees will govern
all criminal and civil lawsuits (with the wide
interpretation of the Court of their jurisdiction).
The requirements mentioned in this category are:
A) The right to access (objection and filing a
lawsuit) to an independent and impartial court
In order to benefit from a fair trial, what seems
necessary before anything else is the right to
protest and file a lawsuit. In fact, without the right
to file a lawsuit, a fair trial will be ruled out as the
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the members and the way they are determined,
and the existence of guarantees that exist against
the pressures outside the jurisdiction. This
independence is not limited to the absence of a
relationship between the authority and the
litigants, but includes independence from any
foreign power. The independence of the hearing
authority has two dimensions: the independence
of the person or natural persons conducting the
hearing and the independence of the hearing
authority in terms of its structure and
organization [8]. The court considered the mere
presence of one member of the court, which leads
to an imbalance between the parties to the
lawsuit, (without considering his function as a
violation of impartiality) as a violation of the
principle of impartiality. In connection with the
principle of impartiality, personal and individual
or objective and practical impartiality can also be
considered. Regarding the first dimension, it is
assumed that the judge or the investigating
person is not prejudiced in favor of one of the
parties to the lawsuit. In fact, the assumption of
personal or individual neutrality is the main one,
which can be violated or rejected only if there is a
reason to the contrary. Regarding the objective or
practical neutrality, what is mostly used as the
criterion for action is the appearances and
evidences that monitor the existence or non-
existence of the organization and the
independent  judicial  structure of the
investigating authority [10].

D) Guarantees related to the right of defense
Although there is no explicit reference to the
rights related to defense in paragraph 1 of Article
6; But by referring to the phrase, the European
Court has identified the general principles and
rules related to the right of defense. Among these
principles, we can refer to the principle of
equality of defense possibilities, the principle of
opposition or two-sidedness of defense, the
principle of the need for the decision of the
investigating authority to be substantiated, and

the right to information and access to the
contents and documents of the case. In fact,
without observing the mentioned cases during
the proceedings, there is no possibility of effective
defense by the parties, and therefore fairness in
the proceedings will not be accepted. As two
important examples regarding non-observance of
the principle of equality of defense and non-
observance of the principle of opposition in
defense, we can mention the role of the public
prosecutor in criminal lawsuits and the
government commissioner in administrative
lawsuits. In criminal lawsuits, the judicial
procedure of the court regarding the role of the
prosecutor's judges in the proceedings in a
gradual process, over more than 25 years and in
three stages, has moved towards considering the
role of these judges to be inconsistent with the
rights of defense and in fact with independence
and impartiality in the proceedings [11].

Guarantees exclusive to criminal proceedings
The guarantees of a fair trial stage can be put
forward as follows:

A) The right to public proceedings

Publicity of the trials is one of the important
guarantees for the realization of judicial security.
This means that people should be able to attend
hearings so that the functioning of the judicial
system is under the direct supervision of public
opinion and is protected from the tendency to
deviate. Also, historical experience has shown
that secret trials in courts lead to violation of the
rights of individuals. According to Article 165 of
the Constitution: "trials are held in public and the
presence of people is unhindered, unless the court
deems that it is open to public decency or public
order, or in private lawsuits, the litigants request
that the trial not be held in public." Public
proceedings are considered as one of the
important guarantees of the defense rights of the
accused. Because when the hearing of his
accusation is held in front of the public, he no

International Journal of Ethics & Society. 2024;5(4): 15-25

21






Safarian H and Shidaeiyan Arani M

in this covenant. According to paragraph 3 of
Article 14 of the International Covenant on Civil
and Political Rights, "No person shall be forced to
testify or confess against himself'. When it comes
to accepting the principle of acquittal, the result
is that a person is recognized as an accused and
not a criminal. One of the consequences of this
identification is that during interrogation, he can
declare that he has used his right to remain silent
and will not speak without the presence of a
lawyer. This right is one of the rights recognized
for the accused in the stage of crime discovery and
in the preliminary investigation stage, we must
differentiate between the declaration of this right
in the stage of crime discovery and the right to
benefit from it in the stage of preliminary
investigation [15].

D) The right to have a lawyer and an interpreter
The principles of fair proceedings of the
international human rights system considers the
right to have a lawyer as one of the fair principles
for proceedings, which is recognized in the
Universal Declaration of Human Rights and the
Charter of Civil and Political Rights and the
Constitution of the Convention on the Rights of
the Child. The Covenant of Civil and Political
Rights, the American Convention, the European
Convention do not explicitly mention that a
person has the right to the assistance of a lawyer
in the pre-trial stages. But the Human Rights
Committee and the European Court of Human
Rights clearly state that the right to a fair trial
requires access to a lawyer during detention,
interrogation and preliminary investigations. The
Human Rights Committee mandates that all
persons arrested must have immediate access to a
lawyer. Clause 2 of Article 17 of the basic
principles regarding lawyers: If the arrested
person has not chosen a lawyer of his own choice,
he should be given the right to have a judicial
official or another official choose a legal lawyer
for him in all cases that justice requires. If he does

not have the financial ability to pay the lawyer's
fee, a lawyer should be appointed for him.

Also, Article 6 of the Basic Principles on the Role
of Lawyers stipulates that any person who is
arrested, detained or accused and does not have a
lawyer should be given the right to have a lawyer
competent and appropriate to the crime in all
cases where justice requires. If he does not have
the financial ability, a lawyer should be appointed
for him. Article 7 of the basic principles regarding
lawyers stipulates that access to a lawyer must be
possible immediately after the arrest of the
accused. Delay in accessing a lawyer should be
allowed only in exceptional circumstances
provided by law. Article 8 of the basic principles
in the role of lawyers’ states that all persons who
are arrested or detained must be given the
necessary opportunity, time and facilities to
consult with their lawyer without any delay and
with full confidence. Although Article 6 of the
European Convention does not explicitly
mention the right of the accused to consult with a
lawyer, the European Convention stipulates that
since consulting with a lawyer is the main part of
preparing the accused's defense, this article
implicitly recognizes this right for the accused.
Article 22 of the set of basic principles requires
governments to respect the relationship between
clients and their lawyers, which is based on trust,
and to treat them with respect. And according to
paragraph 5 of article 18 of the set of principles,
these relationships cannot be used as evidence
against the accused [16].

E) Prohibition of torture to obtain a confession

Today, in the legal systems of many countries, the
right not to be exposed to disproportionate
punishment is considered one of the fundamental
principles of citizenship rights in the realm of
criminal law. This right, which comes directly
from the inherent dignity of human beings, has
been recognized in many international, regional
and global documents. At the international and
regional level, Article 5 of the Universal
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regarding the right to have a lawyer, the
presumption of innocence, and the right to
remain silent, although partially, are regulated on
the basis of guaranteeing compliance with this
principle. Perhaps it can be said that in Iran's legal
system, in order to create equality of arms, the
most important example of the said principle is
the recognition and the right to have a lawyer in
the preliminary investigation stage [21].

CONCLUSION

The implementation of justice and equality is the
ultimate goal of every proceeding, because every
government shows its attention and perspective
to their rights and needs with its attitude and
legislation in relation to its nation. One of the
most important of these rights is to have a fair
trial. Fair trial is actually a guarantee for people of
human society against power. Throughout
history, sometimes they have treated the accused
like a criminal, and sometimes they have treated
the condemned in a way that preferred death. In
order to prevent the arbitrariness of some
institutions and their encroachment on the
individual and social rights and freedoms of the
people, the proceedings in special and
administrative courts should be conducted in
accordance with the principles and procedures of
fair proceedings. Also, the votes and decisions of
these authorities must be appealable in the
competent judicial courts without any
restrictions and obstacles. Everyone's enjoyment
of a fair trial means that every person whose
rights have been violated has the right to seek
redress in a competent court. On the other hand,
every person who is accused must be able to
defend himself in an impartial and independent
court. The important right to enjoy a fair trial is
mentioned in a wide range of human rights
declarations and international conventions
related to civil and political rights.

Also, paragraph (b) of Article 19 of the Islamic
Declaration of Human Rights, known as the

Cairo Declaration, approved in 1411 AH, states:
"...appeal and seeking refuge in the court is a right
that is guaranteed to everyone..." And also, in
paragraph "e" of the same article it is said: "The
accused is innocent until his conviction is proven
through a fair trial where all guarantees are
provided for his defense". In addition, the
Covenant of Civil and Political Rights approved
in 1966 has emphasized in its Article 14:
"Everyone is equal before the courts and tribunals
of justice." Everyone has the right to have his
lawsuit fairly and publicly heard in a competent,
independent and impartial court, according to
the law, and that court to make a decision about
the validity of his criminal charges or disputes
about the rights and requirements of civil affairs.
For example, the principles 32, 34 to 39 of the
Constitution of the Islamic Republic of Iran have
paid attention to the said right and stated its
general principles in the most complete way
possible. The ordinary laws of the Islamic
Republic of Iran have also taken very positive
steps in order to implement this right and the
principles of benefiting from a fair trial, and in
turn have provided interesting rules to block the
way of any kind of legal and practical
encroachment on the aforementioned right. In
fact, the judicial authorities of the countries
should be developed enough to be ready to deal
with any legal and criminal case as soon as
possible. On the one hand, one should pay
attention to the principles related to the
organization and human resources of the
investigating courts, and on the other hand, the
principles related to guaranteeing the rights of
litigants, especially the accused, should be kept in
mind. Today, the theory of restorative justice,
relying on the principle of equality of rights and
society's acceptance as a key element, has been
able to take an effective step towards the
realization of fair proceedings. This school seems
to have the most in common with what we have
referred to as fair trial.
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